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161 S. Woodburn Drive
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tel: 310-476-2530
November 15, 2008

Honorable Chief Justice and Justices of the California Supreme Court

Supreme Court of California RECEIVED
350 McAllister Street
San Francisco, California 94102 NOV 17 2008

CLERK SuP
Re:  Amicus Curiae Letter re Karen L. Strauss, et al. v. Mark REME COURT

B. Horton, et al. (S168047) (Petition for Writ of Mandate)

To the Honorable Ronald M. George, Chief Justice of California,
and the Honorable Justices of the California Supreme Court:

Pursuant to California Rule of Court 8.500(g), as amicus curiae, 1
respectfully submit this letter in opposition to the Amended Petition for
Extraordinary Relief, Including Writ of Mandate and Request for Immediate
Injunctive Relief, in Karen L. Strauff, et al. v. Mark B. Horton, et al. (S168047),
which seeks to challenge the validity of Proposition 8 (the “Petition™).

I write for myself only, and only to provide to Your Honors discussion and
citations concerning what, I respectfully submit, are outcome determinative
matters not discussed in the papers now before this Court.

L Introduction and Summary of Argument

The Petition and supporting amicus letter on behalf of a number of
members of the California State Legislature argue that a fundamental right — the
right of gay and lesbian couples to marry — is at stake in the Petition.

A fundamental right is at stake in the Petition. The issue, however, is not
whether this Court’s decision in In re Marriage Cases (2008) 43 Cal.4th 757
(“Marriage Cases™) was correct. Instead, clearly at stake is the constitutional right
of the People to amend the California Constitution by initiative, a right this Court
has repeatedly and eloquently described as a “precious,” fundamental right:

... it is our solemn duty jealously to guard the sovereign people’s
initiative power, ‘it being one of the most precious rights of our
democratic process.” Consistent with prior precedent, we are




required to resolve any reasonable doubts in favor of the exercise of
this precious right.

Raven v. Deukmejian (1990) 52 Cal.3d 336 at 341 (“Raven’), quoting both
Brosnahan v. Brown (1982) 32 Cal.3d 236 (“Brosnahan’) and Amador Valley
Joint Union High Sch. Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208
(“Amador”) and citing Associated Home Builders, Inc. v. City of Livermore (1976)
18 Cal.3d 582 at 591 (citations and page references omitted, emphasis supplied).

Under the California Constitution and an long and unbroken line of cases
decided by this Court, Proposition 8 is valid if it is an amendment to the
Constitution and invalid if it is a revision of the Constitution.

Under that line of cases, whether an initiative is an amendment or a revision
depends on both a quantitative and a qualitative analysis. Under the quantitative
analysis, Proposition 8 is clearly not a revision.

Under the qualitative analysis, even a short amendment can be a revision if;,
but only if; it accomplishes “far reaching changes in the nature of our basic
governmental plan.” Under the same line of cases, Proposition 8 clearly does not
effect such “far reaching changes in the nature of our basic governmental plan”
and is clearly not a revision.

Therefore, even though in the Marriage Cases hold the right of gay and
lesbian people to marry is fundamental right, if Proposition 8 — which was validly
adopted by the People — is invalidated, it will be the sovereign, fundamental right
of the People to amend the Constitution by initiative, “one of the most precious
rights of our democratic process”, that will be eviscerated.

Il. Statement of Interest

My interest — as a 60+ year resident of California, a taxpayer, and a voter
who believes in democracy as ingrained in our State’s Constitution — is, consistent
with this Court’s decision in Raven, that:

o The sovereign People’s constitutional right of initiative, “one of
the most precious rights of our democratic process”, be preserved
unless and until changed by the People (Raven, supra, 52 Cal.3d
336 at 341); and

e This Court therefore have before it arguments and authority, not
contained in the papers filed to the date of this letter, so it may
consider them in “resolv|ing] any reasonable doubts in favor of



the exercise of this precious right”, which is fundamental to “the
nature of our basic governmental plan” (Raven, supra, 52 Cal.3d
336 at 341 and 352).

These interests, I respectfully submit, are shared by California citizens generally.

II1. The Relevant Provisions of the California Constitution

The following provisions of Articles II and XVIII of the California
Constitution are those that, it appears, are relevant for purposes of the Petition.

Article I, Section 1, of the California Constitution reads:

All political power is inherent in the people. Government is
instituted for their protection, security, and benefit, and they have the
right to alter or reform it when the public good may require.

Article I1, Sections 8 (a)—(d), of the California Constitution reads (emphasis
supplied):

(a) The initiative is the power of the electors to propose statutes
and amendments to the Constitution and to adopt or reject them.

(b) An initiative measure may be proposed by presenting to the
Secretary of State a petition that sets forth the text of the proposed
statute or amendment to the Constitution and is certified to have
been signed by electors equal in number to 5 percent in the case of a
statute, and 8 percent in the case of an amendment to the
Constitution, of the votes for all candidates for Govemor at the last
gubernatorial election.

(c) The Secretary of State shall then submit the measure at the next
general election held at least 131 days after it qualifies or at any
special statewide election held prior to that general election. The
Governor may call a special statewide election for the measure.

(d) An initiative measure embracing more than one subject may
not be submitted to the electors or have any effect.'

! The Petition does not content that Proposition 8 embraces more than one subject
matter. It is clear Proposition 8 deals with a single subject matter — whether
marriages that are legal or recognized in California can be only between a man and
a woman.



Article XVIII, Section 2, of the California Constitution reads (emphasis

supplied):

The Legislature by rollcall vote entered in the journal, two-thirds of
the membership of each house concurring, may propose an
amendment or revision of the Constitution and in the same manner
may amend or withdraw its proposal. Each amendment shall be so
prepared and submitted that it can be voted on separately.

Article XVIII, Section 2, of the California Constitution reads (emphasis

supplied):

The Legislature by rollcall vote entered in the journal, two-thirds of
the membership of each house concurring, may submit at a general
election the question whether to call a convention to revise the
Constitution. If the majority vote yes on that question, within 6
months the Legislature shall provide for the convention. Delegates
to a constitutional convention shall be voters elected from districts as
nearly equal in population as may be practicable.

Article XVIII, Section 3, of the California Constitution reads (emphasis

supplied):

The electors may amend the Constitution by initiative.

Article XVIII, Section 4, of the California Constitution reads (emphasis

supplied):

A proposed amendment or revision shall be submitted to the electors
and if approved by a majority of votes thereon takes effect the day
after the election unless the measure provides otherwise. If
provisions of 2 or more measures approved at the same election
conflict, those of the measure receiving the highest affirmative vote
shall prevail.

III. Under this Court’s Jurisprudence, Proposition 8 is Clearly
an Amendment to the California Constitution and Therefore

a Valid Exercise of by the People of Their Initiative Power

The portions of the California Constitution underlined above provide that
the People can amend the California Constitution by initiative, but that revisions
of the Constitution require either: (i) action by two-thirds of the California State



Senate and Assembly and a vote of the People; or (i) action by a constitutional
convention called by such a vote in the State Senate and Assembly.

This Court’s jurisprudence teaches that, as used in these provisions, the
words “amend” and “amendment,” one the one hand, and “revise” and “revision,”
on the other, have different meanings.

Under this Court’s jurisprudence, if Proposition 8 is an amendment to the
California Constitution, it is valid as a matter of California law, but if it is a
revision to the California Constitution, it is invalid.

This Court’s 1990 decision in Raven dealt in detail with the issue of when
an initiative change to the California Constitution is an amendment and when it is
arevision. Other Supreme Court cases, both before an after Raven, constitute an
uninterrupted, consistent line of cases on the “amendment or revision” question
and, in addition, provide helpful examples and explanation.

Raven involved the challenge on, among others, “revision rather than
amendment” grounds, of an initiative known as the “Crime Victims Justice
Reform Act.” That initiative added numerous provisions to the California
Constitution. This Court held that all but one of the initiative’s changes to the
Constitution were amendments and, as such, had been validly adopted. The other
provision was held to be a revision and, according, was held to be invalid.

This Court’s analysis in Raven and those other cases teaches that an
initiative purporting to amend the Constitution can be valid or invalid as a revision
based on its quantitative or qualitative effect, both of which must be analyzed.
Raven, 52 Cal.3d 336 at 351-353.

A. The Quantitative Effect Standard

In Raven, this Court — quoting Amador, which upheld the initiative that
added Proposition 13 (limitation on real property taxes and related changes) to the
California Constitution, and giving examples from other cases it had decided —
said an initiative could be invalid as a revision on a quantitative analysis basis, if
the changes it made were:

2 The Petition does not contend that Proposition 8 violates the United States
Constitution, and federal constitutionality is not an issue raised by the Petition..
Had such a contention been made, United States Supreme Court authority would
not support federal unconstitutionality.



“so extensive . . . as to change directly the ‘substantial entirety’ of
the Constitution by the deletion or alteration of numerous existing
provisions . . ..” (Amador, supra, 22 Cal.3d at p. 223). ... The
measure deletes no existing constitutional language and it affects
only one constitutional article, namely, article 1. As previously
outlined, the measure adds three new sections to this article and
amends a fourth section. In short, the quantitative effects on the
Constitution seem no more extensive than those presented in prior
cases upholding initiative measures challenged as constitutional
revisions. See Brosnahan, supra, 32 Cal.3d at p. 260 [upholding
measure likewise affecting only Cal. Const., Art. I]; Amador, supra,
at p. 224 [upholding measure affecting only a few articles dealing
with taxation]; cf. McFadden v. Jordan (1948) 32 Cal.2d 330, 334-
335 [196 P.2d 787] [invalidating measure adding 21,000 words to
Constitution and affecting 15 of its 25 articles}.)

Raven, supra, 52 Cal.3d 336 at 351.

B. Proposition 8 Passes the Quantitative Effect Standard Test

Without doubt, the 14-word Proposition 8, which deals only with whether
marriage valid or recognized in California may only be between a man and a
woman, or may also between a man and a man or a woman and a woman, does not
affect the entirety of the Constitution or anything remotely approaching it.
Proposition 8 therefore unquestionably passes the quantitative effect standard test.

C. The Qualitative Effect Standard

With respect to the qualitative analysis of whether an initiative is invalid as
a revision, this Court in Raven, again quoting from Amador, held:

We have stated that, apart from a measure effecting widespread
deletions, additions and amendments involving many constitutional
articles, “even a relatively simple enactment may accomplish
such far reaching changes in the nature of our basic
governmental plan as to amount to a revision also ... . [4]n
enactment which purported to vest all judicial power in the
Legislature would amount to a revision without regard either to the
length or complexity of the measure or the number of existing
articles or sections affected by such change.” (dmador, supra, 22
Cal.3d at p. 223, italics added; see also McFadden v. Jordan, supra,
32 Cal.2d at pp. 347-348 [rejecting argument that revision must
involve changes affecting all articles of Constitution].)




Raven, supra, 53 Cal.3d 336 at 351-352 (empbhasis in italics in original, emphasis
by bolding or bolding underlined added).

Based on this qualitative analysis, the Raven Court invalidated as a revision
one provision of the Constitutional changes effected by Proposition 115 (the
Crime Victims Justice Reform Act), continuing after the paragraph quoted
immediately above:

Proposition 115 contemplates a similar qualitative change [to
that held invalid as a revision in Amador]. In essence and practical
effect, new article I, section 24 [the one provision invalidated as a
revision], would vest all judicial interpretive power, as to
fundamental criminal defense rights [under California law], in the
United States Supreme Court. From a qualitative standpoint, the
effect of Proposition 115 is devastating.

* * *

In effect, Proposition 115 not only unduly restricts judicial
power, but it does so in a way which severely limits the independent
force and effect of the California Constitution. . . . -

* * *

Even under respondent Attorney General's “limited”
construction of new article I, section 24, fundamental constitutional
rights are implicated, including the rights to due process of law,
equal protection of the law, assistance of counsel, and avoidance of
cruel and unusual punishment. As to these rights, as well as the other
important rights listed in new section 24, California courts in
criminal cases would no longer have authority to interpret the state
Constitution in a manner more protective of defendants' rights than
extended by the federal Constitution, as construed by the United
States Supreme Court.

* * *

Thus, Proposition 115 not only unduly restricts judicial
power, but it does so in a way which severely limits the independent
force and effect of the California Constitution.

Raven, supra, 52 Cal.3d 336 at 352-353 (explanatory language in brackets added).



Other provisions of Proposition 115 changed previously eFfective
California law by amending the California Constitution to, among other things:
(1) provide that the People have the right to due process and a speedy trial in
criminal cases; (ii) declare hearsay evidence admissible at prelim inary hearings in
criminal cases; and (iii) require reciprocal discovery in criminal cases (not just
disclosure of exculpatory evidence and other matters by the prosecution). Raven,
supra, 52 Cal.3d 336 at 342-343. None of these was held to be am impermissible
revision; rather, each was upheld as an initiative amendment. Raven, supra, 52
Cal.3d 336 at 355.

Raven’s holdings as to the propriety of these initiative amendments is
consistent with Brosnahan, which upheld against an initiative revision argument
the “Victim’s Bill of Rights” (now Article I, Section 28, of the California
Constitution). Among other things, the Victim’s Bill of Rights initiative amended
the California Constitution to: (i) provide for the mandatory ordering of restitution
by convicted criminals; (ii) eliminate the exclusionary rule; (iii) limit bail by
requiring judicial officers to consider the seriousness of the offense and previous
criminal record of the defendant and to prohibit “own recognizance” release of any
person charged with a serious felony (as defined); and (iv) permit the unlimited
use, for impeachment or sentence enhancement in a criminal proceeding, of all
prior felony convictions. Brosnahan, supra, 32 Cal. 236 at 241-243).

The Brosnahan Court upheld each of these initiative changes to the
California Constitution against a challenge that they were revisions, writing: under

V. Constitutional Revision or Amendment

Petitioner's final argument is that Proposition 8 is such a
“drastic and far-reaching” measure as to constitute a “revision” of
the state Constitution rather than a mere “amendment” thereof,

Faced with an identical argument in Amador, we
acknowledged, “although the voters may accomplish an amendment
by the initiative process, a constitutional revision may be adopted
only after the convening of a constitutional convention and popular
ratification or by legislative submission to the people.” (22 Cal.3d at
p. 221; see Cal. Const., art. XVIII.)

In evaluating this contention, we employ a dual analysis,
examining both the quantitative and qualitative effects of
Proposition 8 upon our constitutional scheme. (4dmador, 22 Cal.3d
at p. 223.)



On its face, the measure has a limited quantitative effect,
repealing only one constitutional section (art. I, § 12, right to bail),
and adding another (art. I, § 28, right to restitution, safe schools,
truth-in-evidence, bail and use of prior convictions). We are
satisfied that such a change is not “so extensive ... as to change
directly the 'substantial entirety’ of the Constitution by the deletion
or alteration of numerous existing provisions ....” (Jbid.; see
Livermore v. Waite (1894) 102 Cal. 113, 118-119[ 36 P. 424].)

From a qualitative point of view, while Proposition 8 does
accomplish substantial changes in our criminal justice system,

even in combination these changes fall considerably short of
constituting “such far reaching changes in the nature of our

basic governmental plan as to amount to a revision ....” (4dmador,
22 Cal.3d at p. 223, italics added; see McFadden v. Jordan, supra,
32 Cal.2d 330, 348.)

Brosnahan, supra, 32 Cal.3d 236 at 260 (emphasis supplied). The Brosnahan
Court concluded:

In Associated Home Builders, etc., Inc. v. City of Livermore
(1976) 18 Cal.3d 582, 591 [135 Cal.Rptr. 41, 557 P.2d 473, 92
A.L.R.3d 1038], Justice Tobriner, referring to the law creating the
initiative and referendum procedures, wrote: “Drafied in light of the
theory that all power of government ultimately resides in the people,
the amendment speaks of the initiative and referendum, not as a right
granted the people, but as a power reserved by them. Declaring it
'the duty of the court to jealously guard this right of the people'
[citation], the courts have described the initiative and referendum as
articulating 'one of the most precious rights of our democratic
process’ [citation]. '[I]t has long been our judicial policy to apply a
liberal construction to this power wherever it is challenged in order
that the right be not improperly annulled. If doubts can reasonably
be resolved in favor of the use of this reserve power, courts will
preserve it.' [Citations.]” (/bid., fns. omitted.)

Consistent with our firmly established precedent, we have
jealously guarded this precious right, giving the initiative's terms a
liberal construction, and resolving reasonable doubts in favor of the
people’s exercise of their reserved power. We conclude that
Proposition 8 survives each of the four constitutional challenges
raised by petitioners.



Brosnahan, supra, 32 Cal.3d 236 at 261-262 (emphasis supplied).

Legislature v. Eu, a case decided shortly after Raven, involved a challenge
to an initiative that imposed term limits and budgetary restraints. In upholding
that initiative, including against a challenge it was a revision on a qualitative
change basis, this Court wrote:

As indicated in Raven, a qualitative revision includes one
that involves a change in the basic plan of California

government, i.e., a change in its fundamental structure or the
foundational powers of its branches. (Raven, supra, 52 Cal.3d at
pp. 352-355.) Raven invalidated a portion of Proposition 115
because it deprived the state judiciary of its foundational power to
decide cases by independently interpreting provisions of the state
Constitution, and delegated that power to the United States Supreme
Court. (Ibid.)

By contrast, Proposition 140 on its face does not affect cither
the structure or the foundational powers of the Legislature, which
remains free to enact whatever laws it deems appropriate. The
challenged measure alters neither the content of those laws nor the
process by which they are adopted. No legislative power is
diminished or delegated to other persons or agencies. The
relationships between the three governmental branches, and their
respective powers, remain untouched.

Legislature v. Eu (1991) 54 Cal.3d 492 at 509-510 (emphasis supplied).

This standard — that a revision on a qualitative basis must involve a change
in the basic plan of California government — is to this day consistent throughout
the jurisprudence of this Court. As Justice Moreno explained in his concurring
opinion in Californians for an Open Primary v. McPherson, a 2006 case involving
the power of the legislature to submit constitutional amendments to the voters and
the most recent decision of this Court discussing whether an initiative change to
the California Constitution is an amendment or revision:

Another possible answer to the above questions is to take a
conventional approach to distinguishing between revisions and
amendments, as the Court of Appeal did below. This approach can
be found in cases addressing challenges to voter initiatives. Voters
can propose amendments to the Constitution that will be placed on
the ballot if the requisite number of signatures are obtained, but they

10



may not propose constitutional revisions. (See Cal. Const., art.
XVIIL, § 3; Ravenv. Deukmejian (1990) 52 Cal.3d 336, 349, 276
Cal.Rptr. 326, 801 P.2d 1077.) In addressing challenges to voter
initiatives on the grounds that they are unconstitutional revisions, we
have recognized that revisions “refer to a substantial alteration of
the entire Constitution.” (4mador Valley Joint Union High Sch.
Dist. v. State Board of Equalization (1978) 22 Cal.3d 208, 222, 149
Cal.Rptr. 239, 583 P.2d 1281.) As we elaborated: “our analysis in
determining whether a particular constitutional enactment is a
revision or an amendment must be both quantitative and qualitative
in nature. For example, an enactment which is so extensive in its
provisions as to change directly the ‘substantial entirety’ of the
Constitution by the deletion or alteration of numerous existing
provisions may well constitute a revision thereof. However, even a
relatively simple enactment may accomplish such far reaching
changes in the nature of our basic governmental plan as to
amount to a revision also.” (/d. at p. 223, 149 Cal.Rptr. 239, 583
P.2d 1281; see also Ravenv. Deukmejian, supra, 52 Cal.3d at pp.
350-352, 276 Cal.Rptr. 326, 801 P.2d 1077.) Under this
conventional approach, the two different amendments found in
Resolution 103 are neither qualitatively so extensive nor
quantitatively so far-reaching as to constitute a constitutional
revision. Indeed, courts have been reluctant to find that even
multiple significant constitutional changes combined into a single
voter initiative constitute a revision. (See, €.g., Brosnahan v. Brown
(1982) 32 Cal.3d 236, 242-243, 260-261, 186 Cal.Rptr. 30, 651 P.2d
274 [Proposition 8, making constitutional changes in the areas of
criminal restitution, safe schools, admissibility of relevant evidence,
bail, and use of prior felony convictions for impeachment and
sentencing purposes, is not a constitutional revision].)

Californians for an Open Primary v. McPherson (2006) 38 Cal.4th 735 at 788
(emphasis supplied).

D. Proposition 8 Passes the Qualitative Effect Standard Test

Under the consistent jurisprudence of this Court, Proposition 8 cannot be a
revision based on the qualitative standard, just as it obviously cannot be on the
quantitative standard.

To meet the qualitative standard, the change effected by Proposition 8 must
work “far reaching changes in the nature of our basic governmental plan” — the
very workings of California’s government. Proposition 8, which relates solely to

11



whether marriage is between a man and a woman only or also between a man and
a man or a woman and a woman, not only does not come close to satisfying the
qualitative standard, it has nothing whatsoever to do with it.

The hyperbole in the Petition and amicus letter before this Court,
speculating as to the horrible changes that might be inflicted by future initiative
amendments or future legislation, is irrelevant. Proposition 8 does nothing to
change the fact that “. . . under the current governing California statute, registered
domestic partners generally ‘have the same rights, protections, and benefits, and
[are] subject to the same responsibilities, obligations, and duties under law . . . as
are granted to and imposed upon spouses.”” Marriage Cases, supra, 43 Cal.4th
757 at 805 (citation and footnote omitted). Moreover, use of speculation of this
type as a grounds for finding an initiative otherwise an-amendment to be a revision
was soundly rejected in Legislature v. Eu, supra, 54 Cal.3d 492 at 510-511,
Brosnahan, supra, 32 Cal.3d 236 at 258-261, and Amador, supra, 22 Cal.3d 208 at
227-228.

It is also not relevant that the Marriage Cases held that a fundamental right
is involved. That does not make an initiative an amendment, just as it was not
relevant that the revisions to the Constitution upheld in Brosnahan against a
“revision by initiative” challenge involved fundamental constitutional rights,
including: (i) eliminating the exclusionary rule (viewed by the United States
Supreme Court as essential to protecting several federal constitutional protections
(including against unlawful search and seizure and coerced confessions);

(i1) limiting bail; and (iii) permitting the use, for impeachment and sentencing, of
any prior federal conviction.

The issue is not whether this Court’s decision in the Marriage Cases was
correct as a matter of California constitutional law or reflected the law as it should
be. Instead, under the consistent jurisprudence of this Court, as long as “far
reaching changes the nature of our basic governmental plan” are not being made,
as they are not by Proposition 8, it is the sovereign, reserved right of the People to
amend the California Constitution to eliminate fundamental rights added to the
Constitution by the People or set forth in opinions of this Court with which the
People disagree. See the concurring opinion of Justice Mosk in the death penalty
case of People v. Frierson (1979) 25 Cal.3d 142 at 189-190.

E. This Court Should Not Stay The Effectiveness of Proposition 8

I respectfully submit that this Court should not stay the certification and
enforcement of Proposition 8 for at least the following two reasons.

12



First, under the existing jurisprudence of this Court, there &s no reasonable
probability the Petition will result Proposition 8 being declared imvalid.

Second, if the certification and effectiveness of Proposition 8 is stayed, the
effect will likely be tens of thousands of gay and lesbian marriages — a multiple of
those to date — in a rush to beat the decision of this Court. That would not only be
contrary to the will of the People as expressed in Proposition 8, but would create a
very difficult situation if Proposition 8 were held valid..

What would become of those marriages if Proposition 8 were held to be
retroactive or to otherwise invalidate those marriages because of its use of the
word “recognized”? Given the maxim that laws and initiatives are to be
interpreted so that they are constitutional, not unconstitutional, would the decision
on retroactivity be affected by those marriages being a fait accompli, notwith-
standing the vote of the People?

While gay and lesbian couples of course have an interest in having their
unions called “marriages,” California’s domestic partnerships are unaffected by
Proposition 8 and, by law, are substantively identical to marriage in all respects
except the word “marriage” (Marriage Cases, supra, 43 Cal.4th 757 at 805). The
interest of the People is: (i) in their sovereign, reserved initiative right, which this
Court has described as “one of the most precious rights of our democratic process”
(Raven, supra, 52 Cal.3d 336 at 341) and which is therefore both a fundamental
right and an essential part of “the nature of our basic governmental plan,” being
held sacred and respected; and (ii) in their decision as reflected in Proposition 8
being effective on the day after it was passed by their vote, as provided in Article
XVIII, Section 4, of the California Constitution. In balancing these interests in
determining whether to grant a stay, particularly given the probability of success
under the existing jurisprudence of this Court, I respectfully submit that the
interest of the People should take precedence and a stay should not be granted.

IV. Conclusion

There can be no doubt Proposition 8 was not a constitutional revision under
the consistent precedent of this Court. That is unquestionably true under both the
quantitative and qualitative standards.

What is at stake in the Petition is not the right of gay and lesbian people,
found by this Court in the Marriage Cases to be fundamental, to have their unions
denominated “marriages.” That is because the People have the sovereign right to
amend the Constitution to change this Court’s decision in that case, and they have
validly done so.

13



This Court can therefore decide against the will of the People only by
overruling or effectively disregarding a long, consistent line of cases — described
in Brosnahan as “firmly established precedent”, with the Brosnahian Court
proudly adding that that it had “jealously guarded this precious right”. Brosnahan,
supra, 32Cal.3d 236 at 260. Were this Court to do that, it would trample upon and
eviscerate the People’s precious, reserved initiative right to amend the
Constitution.

What is at stake here is thus nothing less than the interest of the People, and
of this Court, in this Court fulfilling its

. .. solemn duty jealously to guard the sovereign people’s initiative
power, ‘it being one of the most precious rights of our democratic
process.” Consistent with prior precedent, we are required to resolve
any reasonable doubts in favor of the exercise of this precious right.

Raven, supra, 52 Cal.3d 336 at 341.

This Court, I respectfully submit, should fulfill that solemn duty and protect
the “precious” fundamental right, of and reserved by the People, to amend the
Constitution by initiative, making clear in denying the Petition that, under long
standing, consistent, firmly established precedent, Proposition 8 was an
amendment, not a revision, and as such was validly adopted by the People and can
be changed by the People, by their initiative, if and when they see fit to do so.

My thanks to the Court for its consideration this letter, which I hope the
Court will find helpful.

?
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PROOF OF SERVICE

[ declare that I am, and was at the time of service mentioned below,
at least 18 years of age and not a party to the action known as Karen L.
Strauss, et al. v. Mark B. Horton, et al. (S168047). My business address is
161 S. Woodburn Drive, Los Angeles, California 90049. On November 15,
2008, I caused to be served the following document

AMICUS CURIAE LETTER OF STEVEN MEIERS, IN OPPOSI-
TION TO PETITION FOR WRIT OF MANDATE IN KAREN L.
STRAUSS, ET AL. V. MARK B. HORTON, ET AL. (S168047)

by pacing a true copy thereof in an envelope addressed to each of the
persons named below at the address shown below, with postage prepaid, in
the post office box at the United States Post Office located at 200 South
Barrington Place, Los Angeles, California 90049 the following manner:
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Edmund G. Brown, Jr.
California Attorney General
1300 “I” Street

P.O. Box 94255

Sacramento, CA 94244-2550
Telephone: (916) 445-9555
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In his official capacity as Attorney
General for the State of California
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Rights
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